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United States of Anmerica,

Appel | ee,
Appeal fromthe United States

District Court for the
Sout hern District of |owa.

V.

April Earl ene Shepard,

Appel | ant .

[ UNPUBLI SHED]

EEE T R R 3

Subm tted: Decenber 12, 1995

Fil ed: Decenber 20, 1995

Bef ore BOMWAN and LOKEN, Circuit Judges, and SCHWARZER, " District Judge.

PER CURI AM

Pursuant to 28 U S.C. 8§ 2255 (1988), April Shepard, a federal
prisoner, noved the District Court®! for an order vacating her sentence.
The sole basis for Shepard's notion was that her trial counsel was
i neffective at her sentencing hearing because counsel did not present any
evi dence to show that Shepard suffered from battered-wonman syndrone at the
time she engaged in the offense for which she was convicted. The District
Court denied the notion, and Shepard tinely appeals. W affirm

*THE HONORABLE WLLIAM W SCHWARZER, United States
District Judge for the Northern District of California,
sitting by designation.

The Honorable Harold D. Vietor, United States District Judge
for the Southern District of |owa.



In 1992 Shepard pled guilty to violating 18 U. S.C. § 1958(a) (1988)
by wusing the United States nmmils with the intent that a nurder be
commtted. At sentencing, the District Court heard testinony from Shepard,
Shepard's intended victim and conmon-law husband John Shepard, and
Shepard's daughter. The witnesses stated that the Shepards had an abusive
relationship and that Shepard was nentally ill when she attenpted to hire
soneone to kill her husband and used the mails to facilitate the schene.
Based on this testinony, Shepard noved for downward departures pursuant to
U S. S.G 88 5K2.12 (duress), 5K2.13 (dimnished capacity), and 5K2.10
(conduct of victimj. The District Court denied the notion and sentenced
Shepard to 97 nonths in prison and three years of supervised rel ease
Shepard appeal ed her sentence, arguing that the District Court should have
departed downward, and we affirned.

In her 8§ 2255 notion, Shepard raises only one issue: ineffective
assi stance of counsel based on counsel's failure to offer evidence at
sentencing to prove that she was suffering frombattered-woman syndrone at
the tinme of her crimnal conduct. After an evidentiary hearing, the
District Court found that Shepard's trial attorney, Tinothy MCarthy ||
had consi dered offering evidence regardi ng battered-wonan syndrone but,
after a thorough investigation, decided not to do so because he believed
he could not establish that Shepard was suffering from battered-wonman
syndr one.

McCarthy hired an investigator to uncover evidence that would prove
that Shepard suffered from battered-woman syndrone. McCarthy's
i nvestigator reported that (1) the Shepards' relationship had been abusive
in the past but that it had cal ned down prior to April Shepard's crimna
conduct, (2) the sol e episode of physical abuse by John Shepard that could
be docunented was three or four years prior to April Shepard's crimnal
conduct; and (3) both of the Shepards were aggressors in the abusive
relationship. Moreover, the record reveals that in response to



Shepard's general allegations of abuse and threats MCarthy asked her for
details of specific events. Shepard, however, provided himw th nothing
other than the single incident from at least three years before her
crimnal conduct. Joint Appendi x at 231. McCarthy also had Shepard
eval uated for conpetency by Dr. MA. Conroy, chief of forensics at the
Lexi ngt on, Kentucky Federal Correctional Institution. Dr. Conroy's report
states that Shepard had a history of al cohol abuse and may have suffered
fromchroni c depression for many years but that she was not "suffering from

any type of psychotic disorder." 1d. at 133. The doctor also stated that
"[a]t the present tine, April Shepard is not suffering from any nental
illness which would seriously interfere with her cognitive processes." 1d.

Wil e a conpetency evaluation is not the sane thing as an evaluation by a
bat t er ed- wonman- syndrone expert, Dr. Conroy's report supports counsel's
conclusion regarding the lack of evidence that Shepard suffered from
batt ered-wonman syndrone. Additionally, counsel conferred with other
attorneys about the plausibility of asserting a battered-wonman-syndrone
def ense. He was unifornmy advised against it. Based on all of these
factors, McCarthy decided not to pursue the issue and thus did not petition
the court for appointnent of a battered-wonan-syndrone expert. The
District Court held that McCarthy's decision was "a reasonabl e decision
under prevailing professional norns considering all the circunstances."
United States v. Shepard, No. 92-5 (S.D. lowa May 18, 1995) (nmenorandum
opi nion and ruling denying section 2255 relief).

After reviewing the parties' briefs and the rel evant portions of the
record, we conclude that the District Court nust be affirmed. The D strict
Court's findings of fact are not clearly erroneous and no error of |aw
appears. An extended opinion by this Court would add nothing of
precedential value to the well-reasoned opinion of the District Court. W
therefore affirm the judgnent of the District Court wthout further
di scussion. See 8h Cir. R 47B
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